Bankruptcy and State Court Case Law Update

2009 – 2010

Presented by:
Sean C. Currie,  Associate, Greene & Markley, P.C.
Christopher L. Parnell,  Associate, Farleigh Wada Witt
Jessica L. Shoup, Associate, Greene & Markley, P.C.
Written Materials Developed by:
Ivy B. Grey, Associate, Davis Wright Tremaine LLP 

Sean C. Currie,  Associate, Greene & Markley, P.C.
Christopher L. Parnell,  Associate, Farleigh Wada Witt
Jessica L. Shoup, Associate, Greene & Markley, P.C.
CASE NOTES: U.S. SUPREME COURT 

Presented and Prepared by: Jessica L. Shoup, Greene & Markley, P.C.

TRUSTEE HAS NO DUTY TO OBJECT TO EXEMPTION WHEN ITS STATED VALUE IS 
WITHIN ALLOWABLE LIMITS UNDER THE CODE
Schwab v. Reilly

560 U.S. ___ (2010), No. 08-538


Debtor filed Chapter 7 bankruptcy.  Debtor claimed assets on schedule B with an estimated value of $10,718 and claimed two exemptions: a “tools of the trade” exemption for the maximum of $1,850 and a “miscellaneous” exemption for the amount of $8,868 of which had an allowable maximum of $10,225.  The two claimed exemption amounts equaled the estimated value of the assets listed on Schedule B.  


Trustee did not object to debtor’s claimed exemptions because the amounts listed in the Schedule B and C were within the limits of §522(d)(5), (6).  Due to an appraisal valuing the property at $17,200, the trustee later sought court approval to auction the property and retain the amount in excess of the exemptions.  Debtor objected claiming that trustee had forfeited the estate’s claim to any value that exceeded the exemption amount because the trustee had failed to object within the 30 day period set forth in Fed. Rule Bkrtcy. Proc. 4003(b).


The parties agreed that this case was governed by §522(l), which, in summary, provides that debtor must file a list of property that debtor claims as exempt and that unless a party in interest objects, the property claimed as exempt is exempt.  The court noted, “The Code specifically defines “property claimed as exempt” as an interest, the value of which may not exceed a certain dollar amount, in a particular asset, not as the asset itself.”  The court went on to state that the trustee had no duty to object because the debtor’s claimed exemption was facially unobjectionable because the “property claimed as exempt” was within the limits the Code allowed.   


Debtor argued that pursuant to Taylor, the parties in interest were put on notice of the debtor’s intent to claim an exemption in the full value of the property regardless of whether it exceeded the amount listed on Schedule B, and therefore, absent an objection, the property should be excluded from the estate.  Taylor v. Freeland & Kronz, 503 U.S. 638.  The court distinguishes this case from Taylor, by pointing out that Taylor involved the trustee’s obligation to object when the exemption value claimed by a debtor was not plainly within the limits of the code (debtor listed the value claimed exempt as “unknown”).   The court held that trustee was not required to object to exemptions to preserve the estate’s right to retain the value in excess of the value of the exempt interest.   

A CHAPTER 13 CONFIRMATION ORDER DISCHARGING STUDENT LOAN DEBTS IS ENFORCEABLE ABSENT AN ADVERSARY PROCEEDING IF CREDITOR HAD NOTICE 

United Student Aid Funds, Inc. v. Espinosa

130 S. Ct. 1367, U.S., 2010, No. 08-1134 


Debtor filed Chapter 13 bankruptcy with $13,250 in student loans.  The Chapter 13 plan proposed to pay the principal amount of the student loans over five years and discharge the interest.  Debtor did not file an adversary proceeding to discharge his student loans.  The student loan creditor received notice of the plan and failed to object to confirmation.  The Chapter 13 Trustee sent the student loan creditor notice that it would be paid as listed in the plan despite the creditor’s submittal of a proof of claim for both principal and interest.  The student loan creditor did not dispute object.  


Debtor completed his Chapter 13 plan payments and received a discharge under the terms of the plan.  Three years later, the student loan creditor attempted to collect the unpaid interest claiming, that under FRCP 60(b)(4), (1) the confirmation order was void because the discharge of student loan interest requires a finding of undue hardship through an adversary proceeding, and (2) because its due process rights had been violated.  


The court first notes that “Rule 60(b)(4) applies only in the rare instance where a judgment is premised on a jurisdictional error or violation of due process that deprives the party of notice or the opportunity to be heard.”  United States v. Boch Oldsmobile, Inc., 909 F.2d 657, 661 (CA1 1990).  The court held the Creditor’s claims failed to fall within either category.


Ordinarily, “a debtor may obtain a discharge of government-sponsored student loan debts only if the failure to discharge that debt would impose an “undue hardship” on the debtor.” B.C. SEQ CHAPTER \h \r 1§523(a)(8); B.C. §1328.  The court’s determination of “undue hardship” must be made in an adversary proceeding commenced by the service of a summons and complaint.  Fed. R. Bankr. P. 7001(6), 7003, 7004, and 7008.  Although the Bankruptcy Court’s failure to find undue hardship was a legal error, the confirmation order was, nonetheless, enforceable because the creditor had actual notice of the error and failed to object.  The court further held that Creditor’s due process rights were not violated because the creditor had actual knowledge of the plan, confirmation, and discharge.   
ATTORNEYS WHO PROVIDE BANKRUPTCY ASSISTANCE ARE DEBT RELIEF AGENCIES

Milavetz, Gallop & Milavetz P.A., et al. v. United States

130 S.Ct. 1324, Nos. 08-1119, 08-1225

A law firm, its president, an attorney within the firm, and two of the firm’s clients collectively filed a suit seeking declaratory relief.  They argued that  SEQ CHAPTER \h \r 1§526(a)(4) and  SEQ CHAPTER \h \r 1§528(a)(4) and (b)(2) are unconstitutional as applied to attorneys.  


A debt relief agency is any person who provides any bankruptcy assistance to an assisted person in return for the payment of money or other valuable consideration, or who is a bankruptcy petition preparer under Section 110. 11 USC  SEQ CHAPTER \h \r 1§101(12A).  An assisted person is any person whose debts consist primarily of consumer debts and the value of whose nonexempt property is less than $164,250.  BC §101(3).  A bankruptcy return preparer is a person, other than an attorney for the debtor or an employee of such attorney under the direct supervision of such attorney, who prepares for compensation a document for filing.  11 USC §110(a)(1).  


A debt relief agency may not advise an assisted person to incur more debt in contemplation of filing bankruptcy to pay an attorney or bankruptcy petition preparer. B.C. §526(a)(4).  Additionally, debt relief agencies are required to disclose in advertisements that their services are related to bankruptcy and must identify themselves as debt relief agencies.   11 USC §528(a)(3), (a)(4), (b)(2).  


The court held that attorneys who provide bankruptcy assistance (including advice) to assisted persons are debt relief agencies subject to the provisions established under BAPCPA.  The court concluded “§526(a)(4) prohibits a debt relief agency only from advising a debtor to incur more debt when the impelling reason for the advice is the anticipation of bankruptcy.”  Lastly, the court held that attorneys [who are debt relief agencies] are subject to the disclosure requirements set forth in §528 and that such requirements are constitutional.
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Bankruptcy Court Has Heightened Duty To 
Scrutinize Sale of Claims to Defendant

In re Fitzgerald, ___ BR ___ (9th Cir BAP 2010)

The bankruptcy court approved a trustee’s sale to a defendant of the estate’s claims against that defendant, but failed to observe its “heightened duty” to make the required independent analysis and evaluation of the proposed sale.  The BAP reversed the sale order, finding that the court applied an incorrect legal standard by failing to apply the standards set forth in In re Lahijani, 325 BR 282 (9th Cir. BAP 2005) and In re A&C Props., 784 F.2d 1377 (9th Cir. 1986).


A chapter 7 trustee sought to sell certain state court claims owned by the estate against a defendant to that same defendant, asserting simply that the sale would obviate the need to prosecute them.  He did not offer any analysis regarding the claims’ value or the costs of litigation, or seek a “good faith” finding under § 363(m).  The high bidder at auction was the defendant of the claims; the only other bidder was debtor’s life partner.  The court approved the sale and further found that the purchaser was a “good faith” purchaser.  Debtor appealed the sale order, asserting that the “good faith” finding was in error.

The BAP noted that trustees often sell claims to defendants, but that under Lahijani situations with constrained competition – such as when defendant and plaintiff are the only bidders – warrant more scrutiny.  In this case the trustee offered no analysis regarding the value of the claims or why the price was fair and reasonable in his business judgment and the court made no such finding, which the BAP held clearly fell short of the required inquiry.  Further, the “fair and equitable” settlement standard set forth in A&C Properties for compromises under Rule 9019 requires consideration of factors including probability of success in litigation and the paramount interests of creditors.  The court did not make any findings on any of the A&C factors, which provided additional grounds for reversal.
Bankruptcy Court Must Articulate Clear Standards Regarding 
Direct Plan Payments

In re Giesbrecht, ___ BR ___ (9th Cir BAP 2010)


In Giesbrecht, the BAP held that a debtor has no absolute right to make payments directly to a creditor on an unimpaired claim pursuant to a chapter 13 plan, but that the bankruptcy court erred when it failed to articulate clear standards regarding when such direct payment was permissible.


Debtors filed a chapter 13 plan that proposed to pay a bank creditor direct monthly payments on the original payment terms, and further proposed to pay the other creditors semi-monthly payments to the chapter 13 trustee.  The trustee objected to plan confirmation because of the direct payments to the bank, and contended that the payments must be made through the plan in order to comply with § 1322(a)(1).  The trustee further argued that it was local practice in the Western District of Washington to make all payments through the plan.  Debtors asserted that nothing in §§ 1322 or 1326 required that all debts be paid through the plan, and that In re Lopez, 550 F.3d 1202 (9th Cir. 2008) permits direct payments of unimpaired claims.  The bankruptcy court denied confirmation of the plan because of the direct payments to the bank.


The BAP held that neither the Bankruptcy Code nor Lopez required that all plan payments be made through the trustee, and that therefore a chapter 13 debtor may directly pay a creditor.  The court further held that debtors do not have an absolute right to pay creditors directly, and that the bankruptcy court has discretion to make the determination of when direct payments are appropriate based on factors such as policy reasons and local rules or guidelines.  The BAP observed that while some bankruptcy courts have enacted local rules defining the parameters of what payments will be allowed to be made directly to creditors, the Western District of Washington has no such published guidelines.  Since the debtors had no notice of the standard used by the bankruptcy court to require direct payments, the BAP held that the court abused its discretion in denying the plan.

Trustee’s Allegations of Fraud, Deceit Protected Under 
Quasi-Judicial Immunity Doctrine

In re Cedar Funding, Inc., 419 BR 807 (9th Cir BAP 2009)


The BAP held that a chapter 11 trustee was entitled to absolute quasi-judicial immunity under federal bankruptcy law for allegedly defamatory statements about debtor’s principal that were made within the scope of trustee’s official duties.   Despite the lower court’s erroneous conclusion that quasi-judicial immunity did not apply, the BAP affirmed the dismissal of the defamation action since the court ultimately reached the correct conclusion by finding that trustee was protected  under state law.


David Nilsen was the sole shareholder and president of debtor, a corporation engaged in the mortgage lending business.  After debtor ceased making interest payments to investors, a receiver was appointed and Nilsen responded by putting debtor into a voluntary chapter 11.  This led to the appointment of a chapter 11 trustee, based on investors’ Ponzi scheme allegations.  At the 341(a) meeting, trustee stated that Nilsen had lied, played a cruel hoax on them, and committed fraud.  After Nilsen wrote a letter to investors accusing the trustee of deceptive statements, trustee responded with a rebuttal letter to investors in which he stated that Nilsen was “knowingly operating a Ponzi scheme,” that investors could lose their savings in a “hopeless vortex of fraud,” and that Nilsen was “untruthful” and “misappropriated” funds.


Under the U.S. Supreme Court’s two-part test for quasi-judicial immunity set forth in Antoine v. Byers & Anderson, Inc., 508 U.S. 429 (1993), a court must first inquire into the immunity historically afforded the official at common law, and then examine whether the immunity covers the official’s functions at issue.  As to the first prong, the BAP noted that the Ninth Circuit has held that bankruptcy trustees have historically been afforded absolute quasi-judicial immunity because they perform some functions that are judicial in nature.  


The BAP then considered the second part of the Antoine test and pointed out that the trustee’s official duties include investigating and reporting functions under sections 1106(a)(3) and (4).  The court focused on the “ultimate act” at issue, which were trustee’s statements made to creditors at the 341(a) meeting and in a letter posted on the official website for the bankruptcy estate.  The BAP found that trustee’s administration duties were inextricably intertwined with the court’s functions in chapter 11 of preserving the business and maximizing the value of assets for creditors, and that such functions are essential to the adjudication of private rights to the estate.  Therefore, under these circumstances trustee was protected by the absolute quasi-judicial immunity doctrine.

 “Awarded” As a Past Participle: Prepetition Judgment Not Required for Nondischargeability Under Section 1328(a)(4)

In re Waag, 418 BR 373 (9th Cir BAP 2009)


In Waag, the BAP decided a chapter 13 discharge issue of first impression in the Ninth Circuit that had previously been addressed in only two published – and conflicting – bankruptcy court opinions. The BAP affirmed Judge Perris’ ruling that a prepetition judgment is not required in order to exclude civil restitution or damages from discharge under section 1328(a)(4).


Plaintiffs filed a wrongful death action against Debtor in state court. Prior to any trial or judgment, Debtor filed his chapter 13 case. Plaintiffs responded by filing a complaint alleging nondischargeability under section 1328(a)(4). Debtor moved to dismiss, arguing that the language of section 1328(a)(4) excepting debts for damages “awarded in a civil action” required the existence of a prepetition judgment. The bankruptcy court considered the two published opinions on this issue and sided with the court in In re Taylor, 388 BR 115 (Bankr MD Pa 2008) in concluding that the plain language of section 1328(a)(4) does not require entry of a prepetition judgment.


The BAP opinion notes that section 1328(a)(4) was added by BAPCPA in 2005 in an effort to restrict the “superdischarge” of chapter 13. While similar to section 523(a)(6), there are key differences between the two sections. Section 523(a)(6) does not apply to chapter 13 and generally provides a broader exclusion from discharge, despite the more expansive “willful or malicious” language in section 1328(a)(4). Section 1328(a)(4) is restricted to personal injuries or death and does not encompass injuries to property; and is limited to restitution and damages awarded in a civil action against the debtor.


Resolution of the issue in Waag turned on the interpretation of the word “awarded” in section 1328(a)(4); that is, whether “awarded” should be read as a past tense verb or a past participle. If read as a past tense verb, then a prepetition judgment would be a prerequisite to a finding of nondischargeability, as a bankruptcy court in Illinois determined. The BAP instead agreed with the Taylor court’s reading of “awarded” as a past participle and concluded that “[n]othing in [the] phraseology of section 1328(a)(4) requires, either implicitly or explicitly, entry of a prepetition judgment.” The BAP also noted as a policy issue that requiring a prepetition judgment could lead to an absurd result, initiating a race to the courthouse that “would give the debtor a clear advantage since it takes considerably longer to obtain a judgment than it does to file a bankruptcy.”

Surety With Contingent Claim Against Debtor 
Has Standing To Seek Relief from Automatic Stay

In re Kronemyer, 405 BR 915 (9th Cir BAP 2009)


The bankruptcy court granted relief from the automatic stay to allow an objection to go forward regarding the debtor’s final accounting and a related surcharge request in a state court guardianship proceeding.  The debtor appealed, asserting that the movant, a surety with a contingent claim against the debtor, lacked standing to bring the motion, particularly where the beneficiary of the suretyship failed to file a proof of claim in the bankruptcy case. The BAP affirmed.


Upon the termination of debtor’s guardianship, the successor conservator filed objections and a surcharge request with respect to debtor’s final accounting.  It also filed a criminal complaint against debtor, which resulted in a criminal conviction and a restitution order.  Debtor then filed a chapter 11 petition that was converted into a chapter 7.  The estate for which he had acted as a guardian did not file a proof of claim, but the surety that issued two fiduciary bonds did, based on its potential liability to the estate.  The surety then filed its motion for relief from stay.


The BAP determined that the bankruptcy court correctly concluded that because the surety possessed a claim to payment against debtor, even though that claim was contingent as of the petition date and the date of the motion for relief from stay, the surety was a creditor within the meaning of the Bankruptcy Code and thus had standing as a party in interest.  Debtor focused on the fact that surety’s contingent claim had to be disallowed in the bankruptcy and, in fact, had been disallowed by the time of the oral argument on his appeal.  The BAP held that disallowance did not mean that the surety might not have a claim under other law which could survive bankruptcy.  This contingent liability rendered the surety a creditor in the bankruptcy court with its own standing to file for relief from the automatic stay.

Catch-22:  Stripped Off Liens Count As 
Unsecured Debt for Chapter 13 Eligibility

In re Smith; In re Hamburg, __ BR ___ (BAP 9th Cir 2010)

In Smith and Hamburg, the BAP affirmed the bankruptcy court’s dismissal of debtors’ chapter 13 cases on the basis that the debtors exceeded the § 109(e) unsecured debt limit for chapter 13 eligibility, which calculation included the amount owed on wholly unsecured junior liens.


In both cases debtors’ residences were worth less than the amount owed to the first lienholder, and debtors successfully “stripped off” junior consensual liens as wholly unsecured under § 506(a).  The issue for the BAP was whether the stripped off debt constituted unsecured debt for purposes of the § 109(e) eligibility calculation, notwithstanding that the lien had not been avoided as of the petition date.    The court recognized the problems faced by debtors given the depressed housing market, but noted that it was bound by In re Scovis, 249 F.3d 975 (9th Cir. 2001), which held that junior lienholder claims were to be counted as unsecured claims as of the petition date for purposes of § 109(e) eligibility.  Thus, the bankruptcy court correctly determined that debtors exceeded the unsecured debt limit.


In a concurring opinion, Judge Jaroslovsky wrote that “the confluence of new circumstances and old cases has created a perfect Catch-22 for [debtors]:  they are ineligible for chapter 13 because they need the relief afforded by chapter 13, and would be eligible if they did not need the relief.”
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Trustee May Force Sale of Homestead Property

to Recover Equity Exceeding Claimed Exemption

In re Gebhart, No. 07-16769; In re Chappell, No. 07-35704
___F3d___ (9th Cir 2010)
In two consolidated Chapter 7 cases in which the value of debtors’ homes increased so that they had equity in excess of the homestead exemptions, the Ninth Circuit Court of Appeals was asked to construe the homestead exemption. Specifically, when the increased value creates unexpected excess equity, may the bankruptcy trustee force the sale of the homestead for the benefit of the estate? The Court found that, yes, a trustee should be able to access the excess equity because homestead exemptions are limited to specific dollar amounts making clear that “[w]hat is removed from the estate is an ‘interest’ in the property equal to the value of the exemption claimed at filing.” Thus, anything beyond that protected interest should be available to creditors.

In the appeal, Debtor first argued that trustee was estopped from pursuing the homestead because he did not timely object to the exemption. But because the exemptions only apply to the interest in the homestead, not the homestead itself, this argument failed.

Debtor next contended that the fair market value of the home should be frozen in time as of the date of petition. But the Court rejected this argument as well and determined that it was the value of the exemption that was frozen instead.

The Court set forth the rule that “any additional value in the property remains part of the estate, regardless of whether the extra value was present at the time of filing or whether the property increased in value after filing.”

DISCLAIMING INHERITANCE PREPETITION IS NOT A VOIDABLE TRANSFER

In re Costas, 555 F3d 790 (9th Cir 2009)


Debtor was the beneficiary of a revocable trust. The trust provided that should a named beneficiary die prior to distri​bution, the gift would pass to the beneficiary’s children to share equally.


The testator died in February 2002 and debtor-ben​eficiary disclaimed the gift in November 2002. Debtor-beneficiary filed for bankruptcy less than one month later, in December 2002.


The issue was whether this disclaimer, which occurred within 90 days of the petition, was a voidable fraudulent transfer. The trustee argued that it was, based on Drye v. United States, 528 US 49 (1999), and the Code’s expansive definition of “transfer,” because it indirectly disposed of the right to channel the interest in the trust. The debtor argued that state law on “property” should control, and that the state law relation-back rule effectively means the interest disclaimed was never debtor’s “property.


The court rejected trustee’s arguments. It held that the Drye ruling is limited to the federal tax lien context. Bankruptcy law is more deferential to substantive state rights than is federal tax law. Finally, the court found that the trust property never became property of the estate because the disclaimer occurred prepetition rather than postpetition. Affirming the BAP decision, the court held that a properly executed disclaimer does not qualify as a transfer of an interest of the debtor in property under §548 of the Code.
LIABILITY FOR GUARANTY REVIVED WHEN CREDITOR LOSES 
OR PAYS A SETTLEMENT IN A PREFERENTIAL TRANSFER CASE

In re SNTL Corporation, 571 F3d 826 (9th Cir 2009)


In a per curiam opinion, the Ninth Circuit Court of Appeals adopted the Ninth Circuit BAP opinion as its own. The BAP answered yes to two questions: (1) May an unse​cured creditor include attorneys’ fees incurred postpetition but arising from a prepetition contract as part of its unsecured claim; and (2) Is a debtor-guarantor’s previously released liability of a third party’s obligation revived when the creditor compromises a preference action against it?


Debtor had guaranteed its affiliates’ obligations to credi​tor. The affiliates defaulted. A settlement agreement among affiliates, debtor, and creditor provided that creditor would receive $164 million to satisfy a $180 million obligation and debtor would be released from its guaranties. The agreement included a provision revoking the release if the settlement payments were found to be voidable or preferential transfers. Debtor and its affiliates filed bankruptcy; the trustee brought a preference action against creditor; and creditor returned $110 million to settle the preference action. Creditor then claimed debtor’s liability under the guaranties was revived.


The BAP agreed with dicta in a Tenth Circuit case that “guarantors must make good on their guaranties following avoidance of payments previously made by their principal debtors.” Lowrey v. Mfrs. Hanover Leasing Corp., 6 F3d 701, 704 (10th Cir 1993). The BAP also followed the reasoning of a Sixth Circuit decision in Wallace Hardware Co., Inc. v. Abrams, 223 F3d 382, 408-09 (6th Cir 2000), that when the “obligee returns a payment as part of a settlement preference avoidance action, the guarantor is not discharged of his obligation to pay the debt” and that the preference action is not a voluntary return of funds. The BAP found that this approach economically and judicially efficient.


The trustee argued that the attorney fee claim was not allowable because creditor invoked prepetition remedies postpetition. The BAP disagreed, holding that creditor had a prepetition contingent claim and that, though the removal of the contingency occurred postpetition, this claim should not be disallowed merely because of timing. “It is well-established that a claim is ripe as an allowable claim in a bankruptcy proceeding even if it is a cause of action that has not yet accrued,” citing Cool Fuel, Inc., v. Bd. of Equalization, 210 F3d 999, 1007 (9th Cir 2000), so long as the claimant can reasonably contemplate the claim’s existence. Id.


The Ninth Circuit follows this “fair contemplation” test for determining when a claim accrues. Since the creditor clearly contemplated the revival of the debtor’s guarantee by providing for it in its settlement agreement, the claim for attorneys’ fees is allowable.


It had been established bankruptcy law that creditors could not recover attorneys’ fees for litigating issues par​ticular to bankruptcy law. The US Supreme Court reversed this line of cases, leading to a disagreement among circuits on the narrower question of whether an unsecured credi​tor could recover attorneys’ fees incurred postpetition. The majority of courts hold that an unsecured creditor cannot assert these claims because §506(b) and §502(b) disallow them.


The BAP rejected the majority view and ruled that the text of §506(b) does not limit unsecured claims; rather, §506(b) merely defines the portion of the claims to have secured status. Section 506(b) is irrelevant to the allowabil​ity inquiry.


Section 502(b) determines allowability. The Bankruptcy Code broadly defines a claim to include unliquidated, unma​tured claims that may be estimated. “So long as the right to collect the fees existed pre-petition, the fact that the fees were actually incurred during the post-petition period is not relevant to the determination of whether the creditor has an allowable pre-petition claim for the fees.” In re New Power Co., 313 BR 496 (Bankr ND Ga 2004). Thus the claim for attorneys’ fees could not be disallowed on the basis of these statutes. The case was remanded to the bankruptcy court for a determination of whether other grounds existed for disallowing the attorney fee claim.

ASSIGNEE OF DEBT HAS SAME RIGHTS AS ORIGINAL CREDITOR 
IN NONDISCHARGEABILITY CLAIM

In re Boyajian, 564 F3d 1088 (9th Cir 2009)


Creditor brought an adversary proceeding against chapter 7 debtors seeking a declaration that the judgment debt owed was nondischargeable under §523(a)(2)(B)(iii) as having been obtained by a materially false written financial state​ment. Creditor was not the original lender, but the assignee of the judgment.


The bankruptcy court granted summary judgment to debtors, reasoning that creditor itself had not relied on debtors’ financial statements. The BAP reversed, ruling that §523(a)(2)(B)(iii) allows an assignee to stand in the shoes of its assignor to pursue an exception to discharge based on the assignor’s reliance on a materially false financial statement. The Ninth Circuit affirmed the BAP’s ruling and remanded.


Analyzing both the text of the statute and the Congressional intent, the court found that Congress intended the laws of assignment to remain applicable in the bankruptcy context. The Court rejected the Debtors’ argu​ment that the middleman analysis in General Electric Capital Corp. v. Bui, 188 BR 274 (Bankr ND Cal 1995), should apply because an assignee does not have the same relationship to a debtor as a downstream purchaser. Further, a rule that an assignee has no recourse against a debtor would allow dis​honest debtors to “receive a discharge through the fortuity that their creditor chose to assign the debt.”

WHAT CONSTITUTES ACQUISITION OF INTEREST FOR EXEMPTION LIMITATIONS
UNDER §522(P)(1)

In re Greene, 583 F3d 614 (9th Cir 2009)


The debtor purchased the property in question some ten years before he recorded a “declaration of homestead” under Nevada law and began to live on the property. He filed his bankruptcy petition within 1215 days of the recording, but well over 1215 days after purchasing the property. Both the bankruptcy court and the district court held that the debtor had not “acquired” his interest in the property for a home​stead exemption until within 1215 days of his petition, and thus he was subject to the federal homestead exemption of $125,000 even though Nevada was an opt-out state.


The Ninth Circuit disagreed. In its analysis, the court followed the approach in United States v. Craft, 535 US 274 (2002) (federal tax lien law and state property rights), first looking to state law to determine the individual’s rights in the property, then to federal law to determine whether the state-delineated rights qualify as property or rights to property.


Under Nevada law, the debtor’s homestead declaration provided legal protection of the debtor’s property interest, but was not an acquisition of interest in the equity in or title to the property.


Turning to federal law, the court found the text of §522(p)(1) to be ambiguous, and consulted dictionary definitions of “amount,” “interest,” and “acquire” because those are not terms defined in the Code. It concluded that the “most plausible interpretation of Section 522(p)(1) is that the act of recording a homestead or moving onto the property to establish residency is not an ‘amount of inter​est acquired’ for purposes of applying the monetary cap in Section 522(p)(1).” 583 F3d at 623.


Legislative history supports this result. Congress enacted §522(p)(1) in part to address the “mansion loophole,” which allowed wealthy individuals to shelter millions of dollars from creditors by purchasing mansions on the eve of bank​ruptcy. The legislative history of the statute shows concern with ownership of property, not conversion of non-residen​tial into residential property.

CREDITOR’S FCRA DUTIES; DEBTOR’S RIGHTS

Gorman v. Wolpoff & Abramson, 584 F3d 1147 (9th Cir 2009)


Gorman purchased a satellite system and was unhappy with the equipment and installation. He refused to pay the debt and reported the dispute to his credit card company, MBNA, but did not return the goods. Following months of communications between MBNA and Gorman, MBNA reported Gorman’s account as “charged off” to the Credit Reporting Agencies (CRAs). Gorman told the CRAs that the “credit reports included inaccurate information” because they did not show the account as disputed. In turn, the CRAs sent notices to MBNA regarding the dispute. MBNA reviewed the records and reported that the delinquency was not an error. This negatively affected Gorman’s credit and ability to get credit at the same rate. He sued MBNA for, inter alia, violations of the Fair Credit Reporting Act (FCRA). The district court granted summary judgment to MBNA on two FCRA claims. The Ninth Circuit affirmed on one claim and reversed on the other.


The first question was what sort of “investigation” MBNA was required to make following the CRAs’ notice of the disputed report. The court held that the investigation must be “not unreasonable” and that by definition it must be a “‘detailed inquiry or systematic examination,’ which necessarily ‘requires some degree of careful inquiry.’” 584 F3d at 1155 (citing Johnson v. MBNA Am. Bank, NA, 357 F3d 426, 429-31 (4th Cir 2004)). A superficial, cursory, sloppy, or unreasonable inquiry would not comport with Congressional intent in enacting the FCRA. The court con​cluded, however, that MBNA’s investigation had been reason​able and it was entitled to summary judgment on the claim.


The second question was whether Gorman had a private right of action against MBNA for its failure to notify the CRAs that he continued to dispute the delinquent charges. The court again followed a Fourth Circuit decision, Saunders v. Branch Banking & Trust Co. of Va., 526 F3d 142 (4th Cir 2008), to conclude that a “decision to continue reporting a disputed debt without any notation of the dispute presents a cognizable claim under §1681s-2(b).” 584 F3d at 1162.


The omission alone is not enough, however. “The consumer must still convince the finder of fact that the omission of the dispute was ‘misleading in such a way and to such an extent that [it] can be expected to have an adverse effect.’” Id. at 1163 (quoting Saunders). The court concluded Gorman had a right of action on this claim. Further, he had submit​ted enough evidence for it to survive summary judgment.

CASE NOTES: STATE COURT 

Presented and Prepared by: Sean C. Currie, Greene & Markley, P.C.

DEFAULT OF AN UNTIMELY ANSWER

 SEQ CHAPTER \h \r 1Hart v. Hill, 230 Or App 612, 216 P3d 909 (2009)


Landlord brought an action against residential tenant for forcible entry and detainer (“FED”).  Landlord, Tenant, and Tenant’s Attorney appeared at first appearance.  The case was set for trial though Tenant failed to file an answer to Landlord’s complaint following the first appearance as required by ORS 105.113.


The day before trial, Tenant filed an untimely answer raising two affirmative defenses, requesting dismissal of the complaint and asking for costs and disbursements pursuant to ORS 90.255.  At the same time, the trial court entered a general judgment by default against Tenant for failure to file a timely answer and awarded Landlord restitution of the premises and a judgment for costs and disbursements.  Tenant appealed after the trial court denied Tenant’s motion to set aside the judgment pursuant to ORCP 71 B or C.


The Court of Appeals reversed the judgment of default, reasoning that despite Tenant’s untimely answer, it was filed prior to the entry of judgment.  The Court held that despite the untimely pleading, a party may file an answer or otherwise plead at any time before an order of default is entered.

JUDGMENTS HAVE LIMITED REQUIREMENTS FOR FINALITY

Interstate Roofing, Inc. v. Springville Corporation, 347 Or 144, 218 P3d 113 (2009)


Roofer brought action against Developer, seeking the foreclosure of a construction lien and alleging breach of contract.  Developer counterclaimed for breach of contract and negligence.  The trial court entered a limited judgment in favor of Developer on the breach of contract claim and dismissing Roofer’s negligence counterclaim.  Developer filed an appeal which Roofer moved to dismiss because the limited judgment did not contain adjudicative language and the trial court made no express determination that there was “no just reason for delay” as required by ORCP 67 B and ORS 18.052(1).


The Court of Appeals dismissed the appeal as to the contract claims, but declined to dismiss as to the negligence counterclaim.  Roofer appealed and Developer cross-appealed.  The Oregon Supreme Court held that in determining whether a judgment is final and appealable, only the terms of the judgment itself are to be considered.  Thus, the trial court’s limited judgment was final and appealable as to all claims.  Although the trial court is required to make a determination that there is no just reason for delay, “the very act of signing a ‘limited judgment’ attests to having made that determination.  Furthermore, the only adjudicatory terms statutorily required to be in a judgment document is the title itself – that is, the document must be titled as a judgment.

ORCP 64 RIGIDLY APPLIED

 SEQ CHAPTER \h \r 1McCollum v. Kmart Corporation, 347 Or 707, 226 P3d 703 (2010)

The Oregon Supreme Court found that a letter opinion does not constitute an order and that a letter opinion does not become effective until it is reduced to an order. The Court reiterated its holding in Ryerse v. Haddock, 337 Or 273, 95 P3d 1120 (2004), namely, that a motion for a new trial is “determined” at the time an order is entered in the court register. Additionally, the Court found that after the 55 days provided by ORCP 64 F(1) in which a trial court has to “hear and determine” a motion for a new trial, the court may no longer enter an order granting a new trial. 


Plaintiff brought a personal injury action against Defendant.  The jury returned a verdict for Defendant and the trial court entered judgment accordingly.  Plaintiff timely moved for a new trial. The trial court signed and filed an order granting Plaintiff's motion, as well as a letter opinion addressed to counsel for the parties. The letter opinion stated, “Enclosed is a conformed copy of the Court's Order Allowing New Trial,” and included the notation “enclosure” in the footer. 


The trial court administrator entered the letter opinion into the court register 54 days after entry of judgment, but did not enter the order granting the new trial until 59 days after entry of judgment.  Defendant filed a notice of appeal from the order granting Plaintiff a new trial.  The Court of Appeals initially dismissed the appeal, noting that the motion for a new trial was deemed denied as a matter of law on the 56th day after entry of judgment because the motion had not been “determined” within the period required by ORCP 64 F.  Plaintiff filed a petition for reconsideration. 


The Court of Appeals granted the petition and concluded that the order granting a new trial was timely entered within 55 days of the entry of judgment because the trial court’s letter opinion “effectively incorporated the order” and “itself constituted an order granting the motion for a new trial.” The Court of Appeals then concluded that the trial court had lacked adequate grounds to grant a new trial.  The order, therefore, was to be reversed and remanded with instructions to reinstate the verdict.


The Supreme Court unanimously vacated the decisions of the Court of Appeals and the circuit court. The Court held that a letter opinion does not incorporate an order or otherwise purport to be an order.  Further, as a legal matter, a letter opinion itself does not become effective until it is reduced to an order.  For those reasons, the Court disagreed with the Court of Appeals determination that the letter opinion was an order and that the trial court's action on the motion was timely.  The Court noted that it had considered many of the same legal and practical arguments made by Plaintiff when it decided Ryerse. The Court rejected Plaintiff's suggestion that the appropriate remedy should be to allow the trial court to make a nunc pro tunc order. After the 55 days provided by ORCP 64 F(1) a trial court is deprived of the power to make a nunc pro tunc order that would purport to grant a new trial when it was in reality untimely and already deemed denied.  Unless the motion was actually heard and determined within 55 days, it is conclusively deemed to be denied.

ENTRUSTMENT DOCTRINE
Lisoski v. Broehl, 235 Or App 57, 230 P3d 63 (2010)


Plaintiff brought action seeking a judgment declaring that he was the legal owner of a boat purchased from American Yacht Brokers (AYB), purportedly on consignment from Defendant.  Shortly after Plaintiff’s purchase AYB went out of business, filed for bankruptcy, and failed to pay Defendant for the boat.  Several months later, Defendant retook possession of the boat, claiming that AYB had sold it without her permission.  The trial court ruled in Defendant’s favor.  The Oregon Court of Appeals reversed the trial court’s determination and remanded for a determination on incidental damages resulting from Defendant retaking possession.


The Court of Appeals found that Defendant was aware that AYB had possession of the boat prior to transferring possession to Plaintiff and, therefore, Plaintiff was the legal owner of the boat.  Pursuant to the entrustment doctrine, ORS 72.4030(3), “[a]ny entrusting of possession of goods to a merchant who deals in goods of that kind gives the merchant power to transfer all rights of the entruster to a buyer in the ordinary course of business.”   Thus, because Defendant delivered possession of the boat to AYB, a merchant dealing in boats, or at least acquiesced to AYB retaining possession of the boat, AYB was empowered to transfer full legal title to Plaintiff.

FORMER CLIENT’S CONTRACT AND TORT CLAIMS AGAINST ATTORNEY 
SUBJECT TO CLAIM PRECLUSION 

G.B. v. Morey, 229 OrApp 605 (2009) 


Attorney represented former client in a civil lawsuit.  Former client fired Attorney shortly before former client’s case settled.  Pursuant to the party’s contingent fee agreement, Attorney brought an action against former client to foreclose on a lien for attorneys fees.  Former client denied liability for Attorney’s fees and asserted 15 affirmative defenses.  The court granted Attorney’s motion for summary judgment explaining that former client’s affirmative defenses were either related to breach of contract claims or ethical issues.  The court held that Attorney had substantially performed his duties under the contract and awarded him his full attorney fees and interest for his lien claim.  Additionally, the court noted it lacked jurisdiction over any ethical claims, dismissing them without prejudice.


Former client brought an action against attorney, alleging contract and tort claims arising from Attorney’s representation of former client.  Former client plead the same matters and relied on the same facts plead as affirmative defenses in Attorney’s previous attorney fee action.  Attorney moved for summary judgment alleging claim preclusion.  The doctrine of claim preclusion forecloses a party who has litigated a claim against another from further litigation on that claim on any ground or theory of relief that the party could have litigated in the first instance.  Dean v. Exotic Veneers, Inc. 271 Or 188, 531 P2d 266 (1975).  Former client argued that there are no compulsory counterclaims in Oregon, and therefore, claim preclusion should not apply.  The court concedes that there are no compulsory counterclaims, but notes an exception for when matters are plead originally as defenses and then used subsequently a basis for affirmative relief.  The court affirmed the granting of Attorney’s motion for summary judgment holding that former client was precluded from relitigating the claims.
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