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I. INTRODUCTION
A. Scope of Presentation


The Bankruptcy Code includes several chapters of bankruptcy.  This presentation and these materials lightly touch on all types of bankruptcy.  However, the focus today is on the most common types: Chapters 7 and 13.  Please note that Chapter 11 bankruptcies are extremely complex and require specialized knowledge and experience beyond the scope of this presentation.
B. Specialized Area of the Law

1. Bankruptcy is not the solution for all insolvent debtors.  There are many options for resolving debts and troubled assets.  Bankruptcy is only one of those options.  And the different chapters of bankruptcy offer different benefits and burdens.  It is important to consider each option before putting a debtor into bankruptcy.  
a. Timing matters.  
(1) A person who receives a Chapter 7 or 11 discharge cannot file bankruptcy again for another eight years, and a person who receives a chapter 13 discharge cannot generally file again for six years.
(2) Capital gain income and discharge of indebtedness income can affect whether to put someone in bankruptcy or when.  
b. Judgment Proof Debtors.  It is a rare circumstance in which you would want to consider putting a judgment-proof debtor into bankruptcy.  The only times that I consider this appropriate is (1) the debtor is being harassed by creditors and despite attempts to cease collection calls, creditors are making the debtor’s life miserable, and (2) the debtor owes money to the Internal Revenue Service. 
(1) In the first example, some debtors would rather go through the expense of a quick Chapter 7 than deal with collection calls on a regular basis.  There are, however, other alternatives that should be considered first, such as actions under either the federal Fair Debt Collection Practices Act or the state Unlawful Debt Collection Practices Act.
(2) In the second example, judgment-proof debtors who owe money to the IRS are in a unique predicament.  State exemption laws typically protect these debtors, making them judgment proof.  However, the IRS does not have the same restrictions as state creditors.  The IRS can attach Social Security payments and disability payments, and it will.  These debtors’ only hope may be bankruptcy.
c. Less expensive or intrusive options are available.  Sometimes, particularly with debtors who owe primarily consumer debts, the less expensive option is good negotiation.  Many of these types of debtors simply do not have the means to pay their liabilities and creditors will sometimes be willing to work with debtors to resolve debts for less than full pay.
2. Forms.  In Oregon, there are local forms for everything – be sure to check for them.  Failure to use the right form can mean that your filing gets rejected by the clerk.  All local forms can be found on the court’s website at  http://www.orb.uscourts.gov/.
3. Applicable statutes & rules.  The Bankruptcy Code is codified at 11 U.S.C. §101 et seq.  The Bankruptcy Rules can also be found on the court’s website.
4. Trustees.  There are two different kinds of trustees involved in bankruptcy cases.
a. U.S. Trustee.  The Office of the United States Trustee is responsible for overseeing the bankruptcy process.  It monitors the propriety of the bankruptcy Schedules, reviews cases for fraud, monitors Chapter 11 debtors and their monthly reports.
b. Panel Trustee.  Individual panel trustees are assigned with administering specific bankruptcy cases.  They are assigned in all Chapter 7 and 13 cases and sometimes in Chapter 11 cases in which the Debtor In Possession (frequently called the DIP) has abused its privileges or has committed some bad act.  The trustees in these cases owe a fiduciary duty to the unsecured creditors.  They review the Petition and Schedules, review and oppose claims where necessary, gather property of the estate, investigate the debtor’s financial affairs and make distributions of the estate’s proceeds to creditors in accordance to either statute or a bankruptcy plan.
C. What’s Included in a Bankruptcy? – Everything!.  A common misconception of bankruptcy is that a debtor can choose to include certain debts or certain assets.  A debtor cannot choose.  All assets and all liabilities must be listed in a bankruptcy petition.  A debtor cannot choose, for example, to deal with a debt to a family member outside the bankruptcy process.  It must be listed.  That is not to say, however, that the debtor cannot voluntarily choose to repay debts that were discharged after the bankruptcy is over.  BC §524(f).
D. Consider All Bankruptcy Options Before Choosing a Chapter.  Many debtors think the solution to a debt problem is bankruptcy and jump quickly into filing a Chapter 7.  They typically want the cheapest and fastest solution possible.  However, this may not be in the debtor’s best interests.  Consider, for example, the debtor who has certain priority debts, like tax debts, that are not dischargeable in a Chapter 7, but could be paid over time in a Chapter 13.  Or, consider the debtor who has certain marital debts that are dischargeable in a Chapter 13, but not in a Chapter 7.
II. BANKRUPTCY BASICS APPLICABLE TO ALL CHAPTERS
A. Generally
1. Organization of Bankruptcy Code.  The Bankruptcy Code is divided into chapters.  Chapters 1, 3 and 5 are applicable to all bankruptcies.  Chapter 7 relates only to Chapter 7 bankruptcies, hence the name.  Chapters 9, 11, 12 and 13 relate, respectively, to their individual types of bankruptcy.
2. Five Types of Bankruptcy.  There are two common types of bankruptcy (7 and 13) and three less common types (9, 11 and 12) of bankruptcy.
a. Chapter 7.  This is perhaps the most common and widely known type of bankruptcy.  It is the liquidating bankruptcy.  Typically this is used by individuals with little to no assets or individuals who are judgment proof.  It can, however, also be used on a much larger scale.  
b. Chapter 9.  Reorganization of a municipality.
c. Chapter 11.  This type of bankruptcy is for businesses and large individual debtor reorganizations.  By large, the Code means an individual having debts that exceed the debt ceiling limits of Chapter 13.  No one without prior exposure in bankruptcy should consider filing a Chapter 11 – they are complicated and fraught with pitfalls.
d. Chapter 12.  This type of bankruptcy is for farmers and other agricultural industries.  It is a rare type of bankruptcy that is very similar to a Chapter 13, but unique enough that you should avoid filing unless have bankruptcy experience.
e. Chapter 13.  This is the personal reorganization.  Debtors wishing to keep the majority of their assets, or pay off priority debts over time without interference of creditors, generally think of a Chapter 13.  
3. Credit counseling.  
a. All debtors are required to complete credit counseling before a bankruptcy is filed.  11 U.S.C. §§109(h)(1) and 111.
b. Chapter 7 and 13 debtors cannot receive a discharge under either of these chapters until completion of a course in personal financial management.
B. Automatic stay -- §362
1. What is it?  The automatic stay arises by operation of statute and acts to stay creditors’ attempts to continue debt collection from the debtor or the debtor’s property.  It remains in effect until (a) the Bankruptcy Court orders the stay lifted, (b) the case is closed, (c) the case is dismissed, (d) a discharge is granted or denied, or (e) to the extent that the creditor seeks to go after property, the property is no longer property of the estate.
2. Certain actions are not affected by the automatic stay, including criminal matters, paternity matters, matters involving the establishment or collection of maintenance or alimony payments, and certain acts by taxing authorities such as the filing of a tax lien.
3. Comfort orders.  In some litigation cases, where one of the parties files for bankruptcy, the state court will require (and counsel generally feel more comfortable with) a comfort order from the Bankruptcy Court stating that the automatic stay does not affect any other party to the litigation.  See generally 11 U.S.C. §362(j).
4. Violations of the stay.  Violations of the stay can be very costly.  Section 362(k) provides for the types of damages available to a debtor for violation of the stay, which include actual damages and attorney fees, and may include punitive damages.
C. Property of the Estate -- §541
1. What is property of the estate?  All legal and equitable interest of the debtor in property at the time of commencement of the case, plus inheritances received within 180 days of filing, and proceeds of property of the estate.  Wages earned and property acquired after commencement of a Chapter 13 are included.
2. What is not included in property of the estate?
a. Wages and property earned by a Chapter 7 after the petition is filed do not become property of the estate. 
b. A debtor’s interest in a terminated nonresidential lease.
c. Many types of specialty educational funds.  §541(b)(5) & (6).
3. Turnover of property to trustee -- §§541 & 542.
4. Exemptions.  Oregon has “opted out” of the federal bankruptcy exemptions.  Thus, Oregon debtors receive the same exemptions as specified in ORS 18.300-18.422.
First Meeting of Creditors -- §341(a) & Rule 2003.  Within 60 days of any bankruptcy (shorter periods may apply depending upon the chapter of bankruptcy), the panel trustee must hold a meeting of creditors.  This is a time for the trustee to examine the debtor about the contents of the Petition and Schedules and for creditors to question the debtor.  *Note: If a creditor wishes to question the debtor in depth, the creditor should hold a Rule 2004 Examination.
D. Claims & Distributions
1. No asset bankruptcies do not permit any creditor to submit a proof of claim.
2. Proof of Claim Deadline.  If there are assets in the bankruptcy, all creditors will receive a notice from the court containing the deadline within which to file a proof of claim.  Do not miss this deadline, which is within 90 days after the first meeting of creditors.  The risk of filing a claim late means that the creditor might not be included in the eventual distribution.
3. Priorities -- §507.  Section 507 of the Code provides for the prioritization of types of claims.  After the 2005 revisions, domestic support obligations are number one.  Claims are paid in their order of priority, so to the extent a creditor has a priority claim, the creditor will get paid above general unsecured creditors.
E. Discharge.  Only individuals can get a discharge & not all debts are dischargeable.  This is discussed in more details below.
III. CHAPTER DISTINCTIONS

A. Chapter 7

1. Although Chapter 7 is considered a liquidating bankruptcy, that fact does not mean that debtors lose everything.  First, much of the debtor’s property may be exempt.  Second, debtors are sometimes given opportunities to purchase their property from the panel trustee.  Third, in some case, the panel trustee will abandon a piece of property (usually because there is no equity) and it then once again becomes the debtor’s property.
2. Means Test 
a. Applicable only to consumer debtors.
b. Consumer vs. business debts: 
(1) Consumer debtors are debtors whose debts are primarily for a personal, household or family purpose.  Typical examples of consumer debts are medical bills, credit card debts, personal automobile loans and residential mortgages and lines of credit.
(2) Non-consumer debtors are those debtors whose debts are primarily other than consumer debts.  The two most common non-consumer debts are taxes and business debts.  A debtor with significant personal guaranties of a debt used in the production of income are non-consumer debtors.
c. What is the Means Test?  The means test is used to determine if a debtor is abusing the bankruptcy process by trying to file a Chapter 7 when, in fact, the debtor would be able to pay a portion of his or her debts in a Chapter 13.  If the debtor’s disposable income is sufficient to pay the lesser of $11,725 or 25% of the debtor’s total nonpriority, unsecured debt over five years, the debtor has failed the means test.  BC § 707(b).
d. Effect of Means Test

(1) Presumption of abuse.  If a debtor fails the means test, there arises a presumption that the debtor is abusing the bankruptcy process.  The presumption can be overcome by demonstrating special circumstances, such as a serious medical condition or active duty in the armed forces.  BC §707((b)(2)(B).
(2) Failing test requires dismissal or Chapter 11 or 13.  If the debtor fails the means test and cannot overcome the presumption of abuse, the debtor must convert the case to either a Chapter 11 or 13 (depending upon the amount and character of the debtor’s debts), or dismiss the case.
(3) A debtor can be found to abuse the bankruptcy process, requiring dismissal or conversion, if the debtor acted in bad faith or the totality of the circumstances of the case merit dismissal or conversion.
e. Remember, if the case involves a debtor primarily with non-consumer debts, there is no need to consider the means test and the debtor is free to choose whatever chapter the debtor wishes.
3. Discharge.  This is discussed in more detail below.  The statute for the granting of a discharge is BC §727.
B. Chapter 13

1. In General.  Chapter 13 is considered the personal reorganization and is intended to give debtors a little breathing room while he or she reorganizes their finances under either a three- or five-year court-approved plan.  Typically, a debtor chooses Chapter 13 when he or she has non-exempt assets that the debtor wishes to keep, or a debtor has debts that are otherwise not dischargeable in Chapter 7 (such as priority tax debts).
2. Eligibility.  Only an individual with regular income who does not exceed the debt ceiling limits can file a Chapter 13.
a. Individual.  Businesses are not allowed to file Chapter 13, except sole proprietorships.
b. Regular income.  The Code defines regular income as “stable and regular” to enable the debtor to complete a plan.  BC §101(30).  Thus, the real test is plan feasibility.  
c. Debt ceiling limits -- §109(e).  A debtor must have less than $360,475 in noncontingent, liquidated, unsecured debts and $1,080,400 in noncontingent, liquidated, secured debts.
3. The Plan

a. Duration.  Three- to five-year plan duration, generally depending upon the means test or whether Chapter 13 was debtor’s choice.  Non-consumer debtors may choose a three-year plan, provided that the debtor can meet the other plan requirements.  Consumer debtors who failed the means test are required to be in a five-year plan.
b. Requirements (BC §1322):  A Chapter 13 plan must
(1) Pay all of debtor’s monthly net disposable income to the trustee.  Net disposable income is the amount remaining after payment of reasonably necessary living expenses.  Whether the debtor may use the debtor’s actual expenses or whether the debtor is limited to the IRS’s  National Standards depends upon whether the debtor is a below-median or above-median debtor.
(2) Pay all priority claims in full (unless otherwise agreed with the creditor or in the case of certain domestic support obligations assigned to governmental units).
(3) Treat all claims within a class equally.
(4) Pay unsecured creditors as much as they would receive in a Chapter 7 (best interest of creditors test)  -- BC §1325(a)(4).
c. Other plan possibilities:  Debtors
(1) Must remain current on domestic support obligations after confirmation of Plan.
(2) May not modify rights of secured creditors secured by debtor’s residence, but may modify the rights of creditors secured in nonresidential real property.
(3) May eliminate wholly unsecured second and third position consensual liens on residences and automobiles purchased more than 910 days before bankruptcy.
(4) May liquidate assets to fund the Plan.
d. Objections to the Plan.  Creditors can object to a debtor’s plan based upon lack of good faith, the argument that the debtor is not contributing all of the debtor’s disposable income, or that the plan does not meet the best interest of creditors test.
4. Tax return filing requirement.  A Chapter 13 debtor must complete and file the most recent four years of tax returns on or before the §341(a) meeting of creditors (BC §1308) and the court will not confirm a plan until the debtor has done so (BC §1325(a)(9)).
5. Chapter 13 “Cram Down”
a. Generally, a Chapter 13’s proposed treatment of secured claims in the Plan will be allowed if (1) the creditor accepts the plan, (2) the debtor returns the property to the creditor or (3) the debtor uses the “cram down” option.
b. Cram down: In Chapter 13 (and in some cases in Chapter 11), a debtor may only be required to pay a secured creditor the value of the collateral, and treat the remaining portion of the debt as unsecured.  Value as used herein is replacement value.
c. Certain property or debts cannot be “crammed down.”  For example, a first position loan secured by the debtor’s residence, a security interest granted within 1 year prior to the bankruptcy and purchase money security interests in automobiles purchased within 910 days of the bankruptcy.  Note that although a first position lien on a residence cannot be crammed down, second and third position liens can be stripped entirely and treated as unsecured debt.
6. An important distinction between Chapter 13 reorganizations and Chapter 11 reorganizations is that in Chapter 13 the court can confirm a plan without acceptance by all of the creditors.
IV. REAL PROPERTY IN BANKRUPTCY

A. Leases
1. The automatic stay stops eviction proceedings except leases terminated before bankruptcy.  However, many times the landlord will seek relief from the automatic stay.  Author’s note: For those of you not yet familiar with that phrase, it means the creditor is asking the bankruptcy court for permission to continue the eviction proceedings.
a. Relief from stay 

(1) likely for non-payment of post-petition rent

(2) not likely for non-payment of pre-petition rent

2. Creditor’s Claim.  The creditor does not get the value of the full remainder of the lease.  Rather, the creditor’s claim is limited to (a) unpaid rent and (b) rent for one year of the remainder of the lease term or 15% of remainder of lease term not to exceed three years, as of either the date of the petition or the date of repossession or surrender, whichever is earlier.
3. Unexpired leases.  The trustee may assume or reject any lease that is still in effect at the time of the bankruptcy—BC §365
a. The trustee cannot assume an unexpired lease that is in default unless and until the trustee cures the default or provides adequate protection that the trustee will promptly cure the default.
b. In Chapter 7, if the debtor wishes to assume a residential lease, it must be within 60 days.
c. Assumption of nonresidential leases must be within 120 days or by confirmation, whichever is earlier.
4. Provisions in leases that the insolvency of debtor causes a breach or default are not considered valid
B. Foreclosures

1. Automatic stay stops foreclosure, but like evictions, the creditor can move for relief from the automatic stay to continue the foreclosure proceedings.  In order to avoid relief from stay, the debtor must provide the creditor with adequate protection.
2. It is often more attractive to handle unpaid real estate debt in bankruptcy, rather than a short sale because of the ability to keep the property in a Chapter 13 and the tax consequences of forgiven indebtedness.
C. Home Mortgages
1. Chapter 13 allows debtors the opportunity to cure and maintain home mortgages that were in default on the date of the petition by rolling the amount of the arrearages into the plan and maintaining the current payments.
2. As previously stated, Chapter 13 allows debtors to “strip” junior liens.
V. TRANSFERS OF DEBTOR’S PROPERTY OR MONEY BEFORE BANKRUPTCY
A. Generally.  The trustee has the right to reclaim any money or property that the debtor transferred in the 90 days, or one year (in the case of insiders), or two years (in the case of fraud) before the bankruptcy.  BC §§ 547(a) & 548.
B. “Transfer.”  Transfers include the granting of a consensual lien.
C. Preferential Transfers -- §547
1. Transfers Within 90 Days.  The panel trustee has the power, granted by BC §547(b), to avoid (e.g., undo) (a) any transfer (b) to or for the benefit of a creditor (c) on an antecedent debt (debt owed to creditor prior to the transfer for goods or services received), (d) made while the debtor is insolvent and (e) within 90 days of the date the bankruptcy petition is filed.
2. Transfers to Insiders Within One Year.  The same principle applies to transfers made to creditors who are insiders within one year of the filing of the bankruptcy petition.  An “insider” is generally a relative of the debtor or an entity in which the debtor is involved, or in the case of a debtor that is a company, directors, officers, partners or persons in control of the company.  BC §109(31).
3. Defenses.  There are various defenses to the trustee’s power to avoid preferential transfers.  
a. New Value.  One such defense is the “new value” defense, whereby the creditor can keep the transfer when it was made because the creditor supplied new value to the debtor.  Because creditors frequently maintain one “account” for their customers, sometimes the analysis requires a detailed accounting of the dates of services or delivery of goods versus the dates of payments.
b. Ordinary Course.  Another defense is the “ordinary course” defense, whereby the creditor can keep a transfer that was made in the ordinary course of business and according to ordinary business terms.  For example, where a debtor pays a creditor according to invoice terms and those terms are customary in the industry.  A creditor will lose this defense if the creditor engages in collection activity, changes the terms of the parties’ dealing to require cash up front.  If the payments are late, the creditor runs the risk of losing the defense.
D. Fraudulent Transfers Within Two Years -- §548
1. Section 548 allows the panel trustee to undo transfers made by the debtor, or obligations incurred by the debtor, within two years of the bankruptcy petition where the debtor did so with fraudulent intent.  This is essentially the Bankruptcy Code’s version of ORS Chapter 95.  
2. The two “bad acts” under the statute are as follows: 
a. The debtor made the transfer or incurred the obligation with actual intent to hinder, defraud or delay a creditor, or 
b. The debtor received less than reasonably equivalent value in exchange for the transfer or obligation and (i) the debtor was insolvent, or (ii) the debtor would be left with unreasonably small capital, or (iii) the transfer or obligation made the debtor unable to pay its debts as they became due, or (iv) the debtor made the transfer to an insider under an employment contract outside the ordinary course of business.
3. Transferees may have a defense if they acted in good faith and gave value in exchange for the transfer or obligation.  BC § 548(c).
4. Gifts to charitable organizations may be exempt.  BC §548(a)(2). 
VI. ADVERSARY PROCEEDINGS & CONTESTED MATTERS

A. Adversary proceeding 
1. Bankruptcy Rule 7001 generally defines adversary as the following types of proceedings:
a. A proceeding to recover money or property;
b. A proceeding to determine the validity, priority or extent of a lien;
c. A proceeding to obtain approval under BC §363(h) to sell both a co-owner and the estate’s interest in property;
d. A proceeding to object to or revoke a discharge;
e. A proceeding to revoke confirmation of a plan;
f. A proceeding to determine dischargeability of a debt;
g. A proceeding to obtain injunctive or equitable relief;
h. A proceeding to subordinate a claim or interest;
i. A proceeding to obtain a declaratory judgment relating.
2. Additionally, an action to have the Bankruptcy Court redetermine a tax liability under BC §505 must be brought by an adversary proceeding.
3. Bankruptcy Rules in Part VII (Rules 7001 through 7087) and some of the rules in Part IX (Rules in the 9000 series) govern adversary proceedings.  They largely adopt the Federal Rules of Civil Procedure, but they are not identical.  Additionally, be sure to check the Local Rules that correlate to the Bankruptcy Rules.
B. Contested Matters
1. Generally, any matter that is not a specifically enumerated adversary proceeding is a contested matter.
2. Bankruptcy Rule 9014 generally governs contested matters, and incorporates portions of Part VII of the Rules.
VII. DISCHARGE
A. Importance – Impairing a client’s chance of a discharge, failing to list all debts or putting someone in bankruptcy before debts become dischargeable are the most common and most devastating errors a lawyer practicing bankruptcy can make.  Accordingly, attorneys must take particular care in analyzing the issues affecting discharge before putting a client in bankruptcy and in making sure that all debts are properly listed in the debtor’s schedules.
B. Only Individuals in Chapters 7 and 13.  Only individuals can receive a bankruptcy discharge.  BC §§ 727(a)(1).   Since only individuals can file Chapter 13, the Chapter 13 discharge is only available to individuals.  An entity can obtain a discharge in a Chapter 11 under BC §1141.
C. Only Scheduled Debts.  Only debts that have been listed in the debtor’s Schedules can be discharged.  The policy behind this is due process; a creditor who is not scheduled generally does not receive notice of the bankruptcy and is not able to file a claim, object to dischargeability of their debt or otherwise participate in the bankruptcy.
D. “Super Discharge” in Chapter 13.  The discharge afforded by Chapter 13 when the debtor completes his or her plan is broader than the discharge available in Chapter 7.  BC §1328 governs Chapter 13 discharges.  In particular, only certain debts identified in BC §523 are nondischargeable in Chapter 13 with a completed, whereas all of the debts listed in BC §523 are nondischargeable in Chapter 7 and in the case of a Chapter 13 hardship discharge.
E. Dischargeability Versus Denial of Discharge.  Non-bankruptcy practitioners may easily confuse these two concepts.  Briefly, dischargeability refers to specific debts, e.g., whether a particular debt is dischargeable.  Denial of discharge, on the other hand, refers to a global denial of discharge, e.g., none of the debtor’s debts are discharged.  These concepts are discussed in more detail below.
F. Discharge of Certain Debts -- §§523, 1141(d) & 1328
1. Divorce Debts

a. Support obligations -- §523(a)(5)
(1) The dischargeability of domestic support obligations (e.g., alimony and child support) are governed by this statute.  
(2) A “domestic support obligation” is defined by BC §101(14A).  Whether a debt is considered a domestic support obligation will be determined by the substantive character of the obligation and not the label assigned by the parties to the divorce.
(3) These debts are nondischargeable in all chapters of bankruptcy.
b. Other divorce debts -- §523(a)(15)
(1) The dischargeability of other types of debts between spouses and former spouses that do not qualify as domestic support obligations are governed by this section.
(2) Again, the labels given to an obligation between spouses do not control whether the debt falls under this category of spousal debts.  These types of debts frequently include attorney fee judgments, unless the judgment is to supplement a support payment.  Contempt fines in divorce also fall under this category.
(3) These debts are nondischargeable in Chapters 7 and 11, but are dischargeable in Chapter 13.
2. Tax Debts

a. Unfiled returns -- §523(a)(1)(B)(i).  Debts for tax years for which the debtor has not filed tax returns are never dischargeable in bankruptcy.  Currently, the IRS is trying to get the 9th Circuit to rule that a debtor cannot file tax returns after an audit or after assessment and still be considered to have filed tax returns and receive a discharge.  There is support for this argument elsewhere in the country, but so far the 9th Circuit has not ruled in the IRS’s favor.
b. Returns filed within two years of bankruptcy -- §523(a)(1)(B)(ii).  Debts related to tax returns filed within two years of bankruptcy are never dischargeable.  Except in the case of the three tax years immediately preceding bankruptcy, this can be planned around by waiting two years after filing returns before putting a client in bankruptcy.
c. Fraudulent returns -- §523(a)(1)(C).  Taxes related to fraudulent returns or tax debts that the debtor willfully attempted to evade or defeat a tax are never dischargeable in bankruptcy.
d. Priority taxes -- §523(a)(1)(A) & §507(a)(8)

(1) Taxes for three tax years before bankruptcy are not dischargeable in a Chapter 7, but are dischargeable in a Chapter 13.  In a Chapter 13, because they are priority taxes, they are paid out of the debtor’s plan and must be paid in full, except in cases where the plan is a five-year plan and all of debtor’s net disposable income will be applied for payment under the plan.
(2) Taxes assessed within 240 days, as extended by offers in compromise or other stays in collection, of the bankruptcy filing are not dischargeable in a Chapter 7, but are dischargeable in a Chapter 13.
(3) Taxes not yet assessed that could be assessed are not dischargeable in Chapter 7, but are dischargeable in Chapter 13.  
(4) Withholding taxes (state and federal).  These taxes are never dischargeable.  If a debtor has responsible officer assessments, or is charged with personal liability for withholding taxes under state law, the debtor will want to consider (a) a Chapter 13 that will enable the debtor to pay these in full, or (b) tax collection alternatives.  
(5) Certain employment taxes, certain excise taxes and property taxes within one year of bankruptcy are nondischargeable in Chapter 7.  See BC §507(a)(8)(B), (D) & (E).
(6) Tax penalties.  The dischargeability of tax penalties is governed by BC §523(a)(7).  The statute is somewhat difficult to read because of double and triple negatives.  The important point is that, regardless of what chapter of bankruptcy the debtor is in, all tax liabilities related to events that occurred more than three years before bankruptcy are dischargeable, and some tax liabilities not already defined as priority or nondischargeable are dischargeable.  In Chapter 13, all tax penalties are dischargeable.
e. Interest on tax debts carries the same character as the underlying tax.  
3. Bad Acts Debts.  Some debts require that the creditor bring an adversary proceeding to have the court declare the debt nondischargeable.  Those include the following:
a. Debts obtained through fraud or false financing statements -- §523(a)(2)
b. Debts resulting from theft, embezzlement and fraud -- §523(a)(4)
c. Debts resulting from willful and malicious injury -- §523(a)(6)
4. Educational loans are generally nondischargeable, except where the debtor will suffer undue hardship unless the debts are discharged.  BC §523(a)(8).
5. Intoxicated driving debts are not dischargeable.  BC §523(a)(9).
6. Debts for securities violations are not dischargeable in Chapter 7, but may be dischargeable in Chapter 13, provided that they do not also qualify as one of the “bad acts” under BC §§523(a)(2) or (4).
7. Consumer debts for “luxury” items or cash advances close to bankruptcy filing are likely not dischargeable.  BC §523(a)(2)(C).
G. Denial of Discharge Completely – §§727 & 1328
1. Chapter 7.  There are a number of types of conduct that will cause the debtor to be denied a discharge in its entirety.  Some of these types of conduct require bad intent on the part of the debtor.  Some do not.
a. Conduct Requiring Bad Intent:
(1) Transfer or concealment of property within one year of bankruptcy – BC §727(a)(2).  This requires the US Trustee to prove that the debtor had actual intent to hinder, delay or defraud a creditor by transferring or concealing property within one year of bankruptcy.  Note: There is a continuing concealment doctrine that requires debtors to undo any transfers that would fall under this category.
(2) Knowing and fraudulent false oath or account – BC §727(a)(4).  The most common allegation brought under this provision is that omissions or errors in the debtor’s petition or schedules were knowingly and fraudulently made.  This is why it is so important to make sure that the debtor is adequately questioned to ensure that everything is captured accurately.
(3) Failure to obey court order – BC §727(a)(6).  Contempt proceedings will provide a basis for denial under this section.  Improper invocation of the privilege against self-incrimination will suffice to deny a discharge under this section.
b. Conduct Not Requiring Bad Intent:
(1) Failure to keep adequate records of financial condition – BC §727(a)(3).  This is an objective standard whereby the US Trustee will need to prove that the debtor’s record keeping did not meet the standard of the debtor’s finances or industry.  The burden then shifts to the debtor, and if the debtor can prove that the lack of records was justified under all the circumstances, the debtor will be able to keep or receive a discharge.
(2) Failure to explain loss of assets to meet liabilities – BC §727(5).  A common allegation under this section is that the debtor received a significant sum of money shortly before bankruptcy and cannot explain where the money went.  The debtor need not have used the money for a “legitimate” purpose, but the debtor must be able to show where the money went.  
c. Once a debt is denied a discharge in a Chapter 7 proceeding, it is never dischargeable in a subsequent Chapter 7 proceeding.
2. Chapter 13.  In Chapter 13, if the debtor completes his or her plan, he or she will receive a discharge, subject to the limitation expressed in BC §1328.  However, even if the debtor cannot complete his or her plan, the debtor may nonetheless receive a hardship discharge.  The debtor can receive a hardship discharge if (a) the debtor’s failure to complete the plan is due to circumstances are circumstances for which the debtor should not justly be held accountable, and (b) if the unsecured creditors have already received as much as they would have in a Chapter 7, and (c) modification of the plan is not practicable.  If the debtor receives a hardship discharge, the discharge is not as broad as if the debtor had completed the plan. 
H. Revocation of Discharge -- §727(d) & (e).  Any party in interest has the ability to seek to have the court revoke a debtor’s discharge where the debtor acquired the discharge through fraud or the debtor has otherwise engaged in “bad acts” as listed in Section 727(d).
I. Effect of Discharge -- §524.  A discharge under the bankruptcy code has the following effect:
1. Voids any judgment relating to the personal liability of the debtor for debts that were discharged (this does not include valid security interests against property);
2. Operates as an injunction against commencement or continuation of collection proceedings against the debtor.
VIII. MISCELLANEOUS ISSUES
A. Rebuilding Credit After Bankruptcy.  A common misconception is that a debtor will have a hard time rebuilding credit after bankruptcy, or that the bankruptcy will adversely affect the debtor’s credit for 10 years.  However, debtors these days are receiving offers of credit almost immediately after filing.  True, those offers carry hefty interest rates, but they offer the potential for the debtor to start rebuilding credit by charging a little and paying it off every month.
B. Pro Bono Bankruptcy Clinic.  An attorney considering filing a bankruptcy for the first time should attend and participate in the Pro Bono Bankruptcy Clinic.  It provides a summary of the bankruptcy process and gives the opportunity to “practice” on relatively simple cases.
C. Financially Distressed Clients Should Get Bankruptcy Advice Sooner Rather Than Later.  There are many planning opportunities for financially distressed clients.  Planning works best when given enough time to look a couple years down the road.  Anticipating how to handle nondischargeable debts, or having time to deal with problematic creditors before bankruptcy can have significant benefits.
D. Attorney Fees in Bankruptcy.  Generally, a debtor cannot recover attorney fees in bankruptcy.  There are, however, circumstances in which the debtor can recover fees for unsuccessful motions brought by parties in interest.  For example, if a creditor unsuccessfully brings a claim under BC §523(a)(2) .
IX. CONCLUSION
Bankruptcy is one of the more complicated areas of practice.  It should not be considered lightly or done without forethought.  Practitioners not specializing in bankruptcy should tread lightly because there are malpractice pitfalls and potential detriment to clients.  However, bankruptcy is often a “magic” solution for many debtors, so knowing what is available and being able to advise clients generally on the benefits, burdens and risks of bankruptcy is essential.
� Heather Harriman is an attorney at the Portland law firm of Greene & Markley, P.C., where she concentrates her practice in federal, state and local tax controversies, including tax audits, offers in compromise and tax collection, and bankruptcy.  She can be reached at 503-295-2668 or � HYPERLINK "mailto:heather.harriman@greenemarkley.com" �heather.harriman@greenemarkley.com�.                               
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